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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.114. Applicant's submission filed on May 6, 2011 has been entered. 

Claim Rejections - 35 USC §103 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

3. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1. Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

4. Claim 1, 3, 5, 6, 7, 11, 14, 17, 18, 19, 20, 21 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Winterbottom et al CH Patent No. 356,659. 
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Winterbottom et al. discloses a method for producing a food product which comprises 
contacting meat with a solution containing lactobionic acid (pg. 2, lines 15-20 & pg. 3, line 24, 
pg. 4, line 16). Slaughtered poultry is submerged into the lactobionic acid containing solution, 
for a time of 30 minutes to 4 hrs (marinate), and allowed to freeze; the poultry is then packed and 
distributed to the market place (pg.l, lines 26-31 & pg. 5, lines 18-22). Winterbottom also 
discloses the poultry will be cooked (pg. 5, line 9), therefore becoming heated. 

Although Winterbottom discloses that the flesh of the poultry "absorbs sufficient 
antibiotic matter to guarantee adequate protection" (pg. 6, line 24-26), the reference does not 
expressly disclose the amount of lactobionic acid absorbed or that the amount is "sufficient to 
reduce the water loss upon freezing and subsequent thawing of the meat based food product by 
2% or more compared to the water loss of a similar food product prepared without lactobionic 
acid". However, given that the poultry is soaked for at least 30 minutes in 3-30% lactobionic 
acid, and the references disclosure of a sufficient amount is absorbed; it is clear, absent any clear 
and convincing evidence to the contrary, that said sufficient amount would include 0.1-20% and 
which would be "sufficient to reduce the water loss upon freezing and subsequent thawing of the 
meat based food product by 2% or more compared to the water loss of a similar food product 
prepared without lactobionic acid". 

Furthermore, given that the product of claims 1,19, 20, and 21 depends on the infusing 
process; it would have been within the ambit of one of ordinary skill to proceed with the infusion 
process until the meat contains the desired weight percentage of each component. In addition, 
since the product of claims 1,19, 20, and 21 depend on variables which can be modified, such as 
the length of time of infusion and temperature, and the amount of components used in preparing 
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the stock solution, which Winterbottom discloses would vary because cost of the constituents is a 
factor (col. 3, lines72-75); one of ordinary skill in the art would easily determined acceptable 
amounts, including those which are presently claimed, through routine experimentation. As such, 
as set forth in MPEP§2144.05, discovering an optimum value of a result effective variable, 
involves only routine skill in the art." and would not warrant patentability. 

5. Claims 1, 3, 5, 6, 7, 11, 14, 17, 18, 19, 20, 21 are rejected under 35 U.S.C. 103(a) as 
being unpatentable by Winterbottom et al. U.S Patent No. 2,930,702. 

Winterbottom et al. discloses a method for producing a food product which comprises 
contacting meat with lactobionic acid (col. 1, line 15, col.2, line 10, & col. 3, line 1). Slaughtered 
poultry is submerged into an antibiotic solution containing lactobionic acid (col. 3, line 34) and 
allowed to freeze for at least 30 minutes, after which, the poultry is then packed and distributed 
to the market place (col.4, lines 6-15). The poultry will be cooked (col. 3, line 70), therefore 
becoming heated. 

Although Winterbottom discloses that the flesh of the poultry "absorbs sufficient 
antibiotic matter to guarantee adequate protection" (pg. 6, line 24-26), the reference does not 
expressly disclose the amount of lactobionic acid absorbed or that the amount is "sufficient to 
reduce the water loss upon freezing and subsequent thawing of the meat based food product by 
2% or more compared to the water loss of a similar food product prepared without lactobionic 
acid". However, given that the poultry is soaked for at least 30 minutes in the lactobionic acid 
containing solution, and the references disclosure of a sufficient amount is absorbed; it is clear, 
absent any clear and convincing evidence to the contrary, that said sufficient amount would 
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include 0.1-20% and would be "sufficient to reduce the water loss upon freezing and subsequent 
thawing of the meat based food product by 2% or more compared to the water loss of a similar 
food product prepared without lactobionic acid". 

Furthermore, given that the product of claims 1, 19, 20, and 21 depends on the infusing 
process; it would have been within the ambit of one of ordinary skill to proceed with the infusion 
process until the meat contains the desired weight percentage of each component. In addition, 
since the product of claims 1, 19, 20, and 21 depend on variables which can be modified, such as 
the length of time of infusion, temperature, and the amount of components used in preparing the 
stock solution, which Winterbottom discloses would vary because cost of the constituents is a 
factor (col. 3, lines72-75); one of ordinary skill in the art would easily determined acceptable 
amounts, including those which are presently claimed, through routine experimentation. As such, 
as set forth in MPEP§2 144.05, discovering an optimum value of a result effective variable, 
involves only routine skill in the art." and would not warrant patentability. 

6. Claims 2, 8-10, and 12 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Winterbottom et al. CH Patent No. 356,659 or Winterbottom et al. U.S Patent No. 
2,930,702 in view of Roselle et al. U. S. Pat. No. 6,773,737. 

Winterbottom is applied as discussed above in paragraphs 4 and 5. Both references are 
silent to applying lactobionate acid to minced, fish, or emulsified meat and the product being 
surimi. Both are also silent to the form of lactobionate acid. 

Roselle discloses a method for treating food products with a solution containing calcium 
lactobionate (col. 1, line 45 & col. 6, line 63). The food product can be in the form of beef, pork, 
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chicken, and shellfish. Ground (minced) beef or turkey and fish cakes ( of which surimi would be 
consider since it is defined as "ground meat") and fish cakes are also disclosed, as well as 
emulsified meat product, such as bologna, hot dogs, and sausages (col. 11, lines 3-10). 

Therefore, it would have been obvious to one of ordinary skill in the art to use a solution 
containing calcium lactobionate in minced meat or surimi, as disclosed by Roselle, in 
Winterbottom, given Roselle 's teaching of the solution being effective in killing microorganisms 
in food (col. 10, lines 21-53). 

7. Claim 4 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Winterbottom et al. CH Patent No. 356,659 or Winterbottom et al. U.S Patent No. 
2,930,702 in view of Halden et al. EP 0 354 262. 

Winterbottom discloses treating a food product with a lactobionic acid containing 
solution, resulting in a meat product containing lactobionic acid. The references are silent 
concerning marinating the meat by tumbling, however given that Halden teaches marinating 
meat using tumbling procedures (pg. 2, line 26) along with it being a well known procedure in 
the art, it would have been obvious to one of ordinary skill to use said procedure since it is 
known to allow for more penetration of the desired marinade (pg. 2, line 32). 

8. Claim 13 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Winterbottom et al. CH Patent No. 356,659 or U.S Patent No. 2,930,702 in view of 
Hayashabira GB Patent No. 1 325 727. 
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Winterbottom et al. discloses treating a food product with a lactobionic acid containing 
solution, resulting in a meat product containing lactobionic acid. The references are silent 
concerning how the lactobionic acid is produced. Hayashabira discloses producing lactobionic 
acid from lactose by enzymatic oxidation (pg. 1, lines 71-85). Therefore, it would have been 
within the ambit of one of ordinary skill to manufacture said acid enzymatic ally given it is a 
known formation source in the art. 

Response to Arguments 

9. Claims 1-14 and 17-21 are currently pending. Claims 15-16 are cancelled. 

10. Applicants amendments filed April 1 1 , 20 1 1 are sufficient to overcome the 35 U.S.C. 
102(b) set forth in the previous Office Action. Therefore, the rejection has been withdrawn. 
However, upon further consideration, new grounds of rejection are made under 35 U.S.C. 103(a) 
as being unpatentable over Winterbottom et al CH Patent No. 356,659 and U.S Patent No. 
2,930,702. (See above). 

11. Regarding applicants remarks to Winterbottom not disclosing the presently claimed 
amounts of lactobionic acid, Winterbottom discloses that the flesh of the poultry "absorbs 
sufficient antibiotic matter to guarantee adequate protection" (pg. 6, line 24-26). It is noted that 
the reference does not expressly disclose the amount of lactobionic acid absorbed or that the 
amount is "sufficient to reduce the water loss upon freezing and subsequent thawing of the meat 
based food product by 2% or more compared to the water loss of a similar food product prepared 
without lactobionic acid". However, given that the poultry is soaked for at least 30 minutes in the 
lactobionic acid containing solution, and the references disclosure of a sufficient amount is 
absorbed; it is clear, absent any clear and convincing evidence to the contrary, that said sufficient 
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amount would include 0.1-20% and would be "sufficient to reduce the water loss upon freezing 
and subsequent thawing of the meat based food product by 2% or more compared to the water 
loss of a similar food product prepared without lactobionic acid". 

Furthermore, given that the product of claims 1, 19, 20, and 21 depends on the infusing 
process; it would have been within the ambit of one of ordinary skill to proceed with the infusion 
process until the meat contains the desired weight percentage of each component. In addition, 
since the product of claims 1, 19, 20, and 21 depend on variables which can be modified, such as 
the length of time of infusion, temperature, and the amount of components used in preparing the 
stock solution, which Winterbottom discloses would vary because cost of the constituents is a 
factor (col. 3, lines72-75). Although the reference disclosed recommended amounts, one of 
ordinary skill, with financial means, since Winterbottom states cost is "a major factor", would 
have easily determined acceptable amounts, through routine experimentation, including those 
which are presently claimed. As such, as set forth in MPEP§2144.05, discovering an optimum 
value of a result effective variable, involves only routine skill in the art." and would not warrant 
patentability. 

12. Applicant's argument regarding Halden (EP 0 354 262), Hayashabira (GB 1 325 727) and 
Roselle (US 6,773,737) have been noted, and note that while Halden (EP 0 354 262), 
Hayashabira (GB 1 325 727) and Roselle (US 6,773,737) do not disclose all the features of the 
present claimed invention, they are used as a teaching references, and therefore, it is not 
necessary for these secondary reference to contain all the features of the presently claimed 
invention, In re Nievelt, 482 F.2d 965, 179 USPQ 224, 226 (CCPA 1973), In re Keller 624 F.2d 
413, 208 USPQ 871, 881 (CCPA 1981). Rather these references teaches a certain concept, 
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marinating meat using a tumbling procedure (Halden); producing lactobionic acid from lactose 
by enzymatic oxidation (Hayashabira); teaching a solution of calcium lactobionate being 
effective in killing microorganisms in food (Roselle); and in combination with the primary 
reference, discloses the presently claimed invention. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to LELA S. WILLIAMS whose telephone number is (571)270- 
1 126. The examiner can normally be reached on Monday to Thursday from 7:30am-5pm (EST). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Humera Sheikh can be reached on 571-272-0604. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Humera N. Sheikh/ 

Supervisory Patent Examiner, Art Unit 1789 

/LELA S WILLIAMS/ 
Examiner, Art Unit 1789 



Application/Control Number: 10/585,524 
Art Unit: 1789 



